STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF REAL ESTATE,

Petiti oner,
VS. Case No. 98-5065
BARBARA LYNN CLARKE,

Respondent .
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RECOMMVENDED CORDER

An adm ni strative hearing was conducted on
February 25, 1999, in Jacksonville, Florida, by Daniel Munry,
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Geoffrey Kirk, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robi nson Street
Ol ando, Florida 32801-1900

For Respondent: Barbara Lynn d arke
7622 Praver Court
Jacksonville, Florida 32217

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Section 475.25(1)(m, Florida Statutes (1997), by obtaining a
license by fraud, m srepresentation, or conceal nent; violated
Fl orida Adm nistrative Code Rule 61J2-2.027(2), by failing to

di scl ose material information in her application; and, if so,



what, if any, penalty is appropriate. (Al Chapter and Section
references are to Florida Statutes (1997) unl ess otherw se
stated. All references to rules are to rules adopted in the
Florida Admnistrative Code in effect on the date of this Oder.)

PRELI M NARY STATEMENT

On Cctober 21, 1998, Petitioner filed an adm nistrative
conpl ai nt agai nst Respondent all eging that Respondent viol ated
Section 475.25(1)(m and Rule 61J2-2.027(2). Respondent tinely
requested an adm ni strative hearing.

At the hearing, Petitioner called one witness and subm tted
three exhibits for adm ssion in evidence. Respondent testified
in her owm behalf, and submtted one exhibit for adm ssion in
evi dence.

The identity of the witnesses and exhibits, and the rulings
regardi ng each, are set forth in the Transcript of the hearing
filed on March 9, 1999. Petitioner filed its Proposed
Recomended Order ("PRO') on March 25, 1999. Respondent did not
file a PRO

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for the
regul ation and discipline of real estate licensees in the state.
Respondent is licensed in the state as a real estate broker
pursuant to |license nunber 0421942. The last license issued to
Respondent was as a broker t/a Action First Realty, 7622 Praver

Court, Jacksonville, Florida 32217.



2. On January 9, 1984, Respondent applied for a license as a
real estate sal esperson. On February 11, 1993, Respondent
applied for a license as a real estate broker. On each
application, Respondent signed a sworn affidavit that all of her
answers were true and correct and:

. . . are as conplete as his/her

know edge, information and records
permt, w thout any evasions or nental
reservati ons what soever

3. In relevant part, question six on the sales |license
asked Respondent whet her she had ever been arrested or charged
with the comm ssion of an of fense against the |aws of any
muni ci pality or state without regard to whether she was
convicted. Question nine on the broker application asked

Respondent whet her she had ever been convicted of a crine, found

guilty, or entered a plea of nolo contendere, even if

adj udi cati on was w thheld. Respondent answered "no" to both
guestions. In each case, Petitioner relied on the accuracy of
the application and issued a |icense to Respondent.

4. On Novenber 7, 1978, Respondent was adjudicated guilty
of cashing a worthless check in the anmobunt of $5.00. Respondent
wote the check to Carvel Ice Creamfor a birthday cake for her
daughter' s birt hday.

5. Respondent was in the process of noving, and the notice
of insufficient funds was not delivered to her. Respondent went

to court and paid the $5.00 check and the court costs. The judge



characterized the charge as frivol ous and was perturbed that the
charge consuned tine in his court.

6. On Cctober 30, 1980, adjudication was withheld on the
charge of driving with a suspended |icense. Respondent attended
driving school. The offense does not appear on Respondent's
Florida driving record for her entire driving history.

7. Respondent did not willfully msstate a material fact on
ei ther application. Respondent testified under oath that she did
not consider either offense to be a crinme and did not try to lie
about either offense. Her testinony was credible and persuasive.

8. Respondent answered "no" to questions six and nine on
her applications in the good-faith belief that the of fenses were
immaterial and not the type of offenses addressed in either
guestion. Wen Petitioner's investigator interviewed Respondent,
Respondent answered all questions fully and truthfully and
cooperated in the investigation.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter and parties in this proceeding. The
parties were duly noticed for the adm nistrative hearing.

10. The burden of proof is on Petitioner. Petitioner nust
show by cl ear and convi nci ng evi dence that Respondent conmtted
the acts alleged in the adm nistrative conplaint and the

reasonabl eness of any proposed penalty. Ferris v. Turlington,

510 So. 2d 292 (Fla. 1987).



11. Section 475.25(1) provides in relevant part that the
Florida Real Estate Comm ssion (the "Conm ssion") can place
Respondent on probation, suspend Respondent's |icense, revoke
Respondent's license, or inpose a fine of $1,000 if the
Commi ssion finds that Respondent obtained a |license by fraud,

m srepresentation, or conceal nent within the neaning of Section
475.25(1)(m.

12. Disciplinary statutes such as Section 475.25(1)(m are
penal in nature and nust be strictly interpreted agai nst the
aut hori zation of discipline and in favor of the person sought to

be penalized. Miunch v. Departnent of Business and Professi onal

Regul ation, 592 So. 2d 1136, 1143 (Fla. 1st DCA 1992); Fleischman

v. Departnent of Business and Professional Regul ation, 441 So. 2d

1121, 1133 (Fla. 3rd DCA 1983.) A statute inposing a penalty is
never to be construed in a manner that expands the statute.

Hot el and Restaurant Conmm ssion v. Sunny Seas No. One, 104 So. 2d

570, 571 (Fla. 1958.)

13. Florida courts have uniformy held that the appropriate
cul pability standard for those portions of Section 475.25(1)
prohi biti ng conduct "by means of fraud, m srepresentation or
conceal ment” is that the |icensee engaged in an intentional act

of m sconduct. Wl ker v. Florida Departnent of Business, 705 So.

2d 652, 654 (Fla. 5th DCA 1998); Munch v. Departnent of

Prof essi onal Regul ati on, supra, 592 So. 2d at 1143-1144; Morris

v. Departnent of Professional Regul ation, 474 So. 2d 841, 843




(Fla. 5th DCA 1985.) Intent is a state of mind. It is not
subject to direct proof but nust be inferred fromthe

circunstances. Skold v. State, 263 So. 2d 627 (Fla. 3d DCA

1972).

14. The evidence submtted by Petitioner showed that
Respondent submtted a false application. However, Petitioner
did not charge Respondent with submtting a "fal se" application,
as that termis used in Section 475.25(1)(1).

15. The evidence submtted by Petitioner provides a basis
for draw ng an inference that Respondent possessed the cul pable
intent required as an essential elenment of the charge agai nst
Respondent. However, such an inference is a rebuttable
i nference.

16. If a false application were determ ned to be synonynous
with cul pable intent, it would have the effect of transformng
the inference drawn froma false application into an irrefutable
inference. Simlarly, if the testinony of the applicant and the
applicant's witnesses could never overcone the inference drawn
from docunentary evidence, the inference would have the effect of
an irrefutable inference.

17. Respondent's failure to correctly answer questions six
and nine on her applications was the result of m sconprehension
rat her than dishonesty. At worst, Respondent was carel ess when

she answered "no" to each question.



18. The evidence is less than clear and convincing that
Respondent had a specific intent to commt fraud,

m srepresentation, or conceal mnent. Respondent's testinony was
credi bl e and persuasi ve.

19. Respondent violated Rule 61J2-2.027(2). Respondent
failed to disclose in her applications information required by
the rule.

20. Respondent denonstrated mtigating circunstances wthin
the nmeani ng of Rule 61J2-24.001(4). Respondent did not intend to
m sl ead Petitioner. The harmto Petitioner and the public is de
mnims. Respondent made restitution for the worthless check.
She has no previous disciplinary history and has never sought to
avoi d accountability for the two past offenses or the charge in
this proceeding. Petitioner failed to denonstrate any
aggravating circunstances.

21. Petitioner seeks a penalty "in accordance with Rule
61J2-24.001(3)." Petitioner's PRO at 8. The disciplinary
gui delines prescribed in Rule 61J2-24.001 are expressly limted,
by the terms of Rule 61J2-24.001(1), to violations of "Chapters
455 or 475."

22. Petitioner failed to show by clear and convi nci ng
evi dence that Respondent violated Section 475.25(1)(m. Rule
61J2-24.001(3)(n) prescribes a penalty only for violations of

Section 475.25(1)(m.



23. Rule 61J2-24.001 prescribes no discipline for
Respondent's violation of Rule 61J2-2.027(2). Rule 61J2-2.027(2)
does not relate to Section 475.25(1)(m. The specific authority
for Rule 61J2-2.027 is Section 475.05. The |aws inplenented by
the rule are Sections 475.17, 475.175, and 475.451. The
adm ni strative conplaint does not charge Respondent with
viol ations of Sections 475.17, 475.175, or 475.451.

24. Respondent is not guilty of violating Section
475.25(1)(m, within the nmeaning of Rule 61J2-24.001(3)(n). Rule
61J2-24.001(3) prescribes no penalty for Respondent's violation

of Rule 61J-2.027(2).



RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Conmm ssion enter a Final Oder finding
Respondent not guilty of violating Section 475.25(1)(m, finding
Respondent guilty of violating Rule 61J2-2.027(2), and inposing
no penalty.

DONE AND ENTERED t his 31st day of March, 1999, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of March, 1999.

COPI ES FURNI SHED

Ceoffrey Kirk, Esquire

Departnent of Business and
Pr of essi onal Regul ati on

400 West Robi nson Street

Ol ando, Florida 32801-1900

Bar bara Lynn C arke
7622 Praver Court
Jacksonville, Florida 32217

Janmes Kinbler, Acting Division Director
D vision of Real Estate



Departnent of Business and
Pr of essi onal Regul ati on

Post O fice Box 1900

Ol ando, Florida 32802-1900

W 1iam Wodyard, Acting General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the final order in this case.
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